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1. Purpose
This  document sets forth  the

recommendations of the International Bar
Association (‘IBA’) concerning the standards
and criteria that should be applied by a
Member of the World Trade Organization
(‘WTO’) which has undertaken market access
commitments relating to legal services under
Article XVI of the General Agreement on
Trade in Services (‘GATS’) in determining
whether, to what extent and for what purposes
to recognize the professional qualifications of
persons authorized or licensed to practice law
in the territory of another Member (the ‘Home
Jurisdiction”) for purposes of authorizing or
licensing such persons to practice law in the
territory of the Member called upon to
recognize such qualifications (the ‘Host
Jurisdiction”). The document also includes
certain related recommendations regarding the
contents of mutual recognition agreements as
contemplated by Article VII of the GATS.

These recommendations are offered in
the belief that one of the principal obstacles to
such recognition is the fear, justified or not,
that the recognition by a Member of the
qualifications of lawyers qualified to practice
in the territories of one or more other Members
automatically entails an obligation to accord
most-favored-nation treatment, as provided in
Article II of the GATS, in respect of lawyers
qualified to practice in the territories of all
other Members. This fear tends to defeat the
purpose of the most-favored-nation clause by
inhibiting, rather than encouraging,
liberalization. While recognizing that the same
may also be said of other professional services
subject to the GATS, the IBA strongly believes
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1. Lens

Hacrosimmin JTOKYMEHT H3J1aract
pexomMeHaanun MexayHapoJHOU acCoIUaIiu
topuctoB («KMAIO») kacarenbHO CTaHIAPTOB U
KpUTEpUEB, KOTOpbIE CIIEAyeT MPUMEHATH
Uneny Bcemupnoit Toprosoit Opranuzanuu
(«BTO»), xoTOpHIil MPUHSIT HA CeOsI TTO CTaThe
XVI I'eHepanbHOro COrjameHus Mo TOProBile
ycayramu  («CATC»)  oOs3aTenbcTBa 1O
JOCTYIly Ha  PBIHOK, OTHOCSIIHUECS K
IOPUAMYECKUM yCIIyraMm, Mpu ONpelesIeHUn
TOTO, CIEAYET JIh, B KaKOH Mepe U Jisi KaKhX
nenei pU3HABaTh npodeccuoHanbHbIe
KBUTM()UKAIIMOHHBIC ~ XapPaKTEPUCTUKHU  JIHII,
KOTOPBIM JI03BOJISIETCS WJIM JIaHO paspelieHue
OCYILIECTBIIATh IOPUAMYECKYIO0 MPAKTUKY Ha
TEPPUTOPUU JIPyToro Unena [BTO]
(«¥Opucnuxuus [IpoucxoxaeHus»), B LEIAX
JTIO3BOJICHUSI UJTU TIPEIOCTABIICHUS pa3peIIeHUs
TaKUM JIMI[aM OCYILIECTBISATh IOPUIUYECKYIO
NnpakTuKy Ha Tteppurtopun Unena [BTO],
MIPU3BAHHOTO MPU3HATH TaKue
KBaJIM(DUKAIIMOHHBIE XapaKTePUCTUKU
(«¥Opucaukuus [TpeObIBaHUNY). 9T10T
JOKYMEHT  Takke  BKJIO4aeT B  cebs
ONpeieJICHHbIE CBSI3aHHBIE C TaKUM BOIIPOCOM
PEKOMEHJIAllMM B OTHOIIEHUH COJEP KaHUS
COTJIALIEHUN O B3aMMHOM TMpPU3HAHUH, KaK 3TO
npenycmotpeno cratbeit VII TATC.

Hacrosaniue pEKOMEH 1Al
IIpeIaraloTcs UCXOs U3 YBEPEHHOCTU B TOM,
YTO OJIHUM U3 OCHOBHBIX HPEMATCTBUNA TaKOMY
IIPU3HAHUIO SIBJISIETCS OMACEHUE, ONpaBJaHHOE
WINA XK€ HeT, TOro, 4ro mpu3HaHue YieHoM
[BTO] xBanu(UKaIMOHHBIX XapaKTEPUCTUK
IOPHCTOB, COOTBETCTBYIOLIUX
KBaJTM(PHUKAIIMOHHBIM TpeOOBaHUAM K
OCYILECTBJIICHUIO TIPAaKTUKU Ha TEPPUTOPUU
OJHOTO WJIM HecKoJIbKuX MHBIX YneHno [BTO],

aBTOMAaTHYECKH BJIEUYET 00513aTeNIbCTBO
NPEJOCTABIISATh peXUM HanOOJIBIIETO
OJaronpusATCTBOBaHMS, Kak 3TO
npeaycmotrpeHo B cratbe I TATC, B
OTHOLLIECHUHM  IOPUCTOB,  COOTBETCTBYIOLIUX
KBaJM(PHUKAIIMOHHBIM TpeOOBaHUSAM K



that the particular characteristics and role of
the legal profession, and the important
differences in legal systems and systems of
professional regulation as reflected in the
Background Note of July 6, 1998 on Legal
Services prepared by the Secretariat of the
WTO Council for Trade in Services, not only
justify but indeed require a more nuanced
approach to the question of recognition of
qualifications than would be possible were
most-favored-nation principles to be applied
indiscriminately. It is believed that these
recommendations are fully consistent with the
spirit and intent of the GATS.

In advancing these recommendations, the
IBA does not intend to detract from the process
of continuing negotiation of further market
access commitments regarding legal services
within the framework of GATS 2000. Mutual
recognition agreements are no substitute for
progressive liberalization, on a most-favored-
nation basis, of domestic regulations that
continue to create undue barriers to cross-
border and established provision of legal
services. However, the IBA believes that a
clarification of the standards and criteria that
may be applied, without violating the relevant
provisions of the GATS, in the recognition of
professional qualifications will encourage
Members to liberalize beyond the limits of
their binding commitments, present and future,
if and to the extent they deem prudent in light
of the important differentiating factors in the
respective legal systems and professions of
other Members. This voluntary liberalization
can serve as a valuable complement to, and in
the longer term will help to accelerate, the

OCYIICCTBIICHUIO TPAKTUKH HA TEPPUTOPUN
Bcex uHbIX UYnenoB [BTO]. Dt0 onaceHue
BEET K TOAPBIBY I[EIHM OTrOBOPKH O
HauOOJbIIeM ONaronmpuUsSTCTBOBAHUHM 32 CYET
BOCITPENSTCTBOBAHUS JTHOEpaIn3alum, a He ee
noouipeHus. XoTs ¥ TpHU3HaBas, 4TO TO JKe
caMoe MOXET OBIThb CKa3aHO 00 WHBIX
npoecCHOHANBHBIX YCIyraX, IMOAMAaJAI0NIINX
nox nevicteue ['ATC, MAIO pemmutenbHO
mojlaraeT, 4YTO KOHKPETHBIE XapaKTepHbIe
0COOEHHOCTH M POJIb COOOIIECTBA IOPHUCTOB, a
TaK)Ke 3HaYMMbIE PA3IMYUs MEXy MPABOBBIMU
CUCTEMaMH W CHCTEMaMH PETYyJUPOBaHUS
npodecCHOHaNbHON JesITeNbHOCTH, KakK 3TO
oTpaxkeHo B CripaBOYHOM 3amucke OT 6 WIOJs
1998 roma O OpPUAMYECKUX ~ ycCIiyrax,
noarotoienHon  Cexperapuatrom  CoBera
BTO mno TtoproBne yciayramu, HE TOJBKO
OTIPaBJIBIBAIOT, HO M JIEHCTBUTEIIEHO TPEOYIOT
K BONPOCY NpPHU3HAHMS KBaIU(PHUKAITMOHHBIX
XapaKTePUCTUK [IOpUCTOB] 0Oojiee TOHKOTO
MOAX0Ja, 4YeM TOT, KOTOpBbIA ObuUT OBl
BO3MOXXCH, €CITU OBbI TIPUHIIUIIBEI HAaUOOJIBIIETO
OnmaronpusITCTBOBaHUS JIOJIKHBI ObLTH
npuMeHsThes 0e3 paszbopa. [lymaercs, 4TO
HACTOAIIUE pEeKOMEHIALIUN SIBIISIOTCS
MOJTHOCTBIO  COBMECTHMBIMHU C JIyXOM U
npennasHauenuem ['ATC.

HOCpCILCTBOM BBIIBHKCHHUA HACTOSIINX

pexomennauuii MAKD He HamepeBaeTcs
OTBJIEKaTbCA OT IpoIecca MPOAOJIKAOIUXCS
[IEPErOBOPOB IO  MOBOAY  JAJbHEWUIIHX

00s3aTeNbCTB 1O  JOCTYIly Ha pBHIHOK B
OTHOLICHUH IOPUAMYECKUX YCIYyI B paMKax

I'ATC 2000. CornameHuss 0 B3aUMHOM
MPU3HAHUU HE SIBJISIIOTCS 3aMEHOM
[ocymiecTBIISIEMO| Ha OCHOBE [IpUHIIUIA]
HanOOJIBIIETO OnaronpusTCTBOBAHHS
MOCTYMATEIbHON TUOepannu3aii BHYTPEHHETO
peryiaupoBaHus, KOTOpOE MPOIOKAET
CO3/1aBaTh HEHAJICXKAITUE Oapbhepbl OKA3aHHUIO
IOPUNYECKUX yCiIayr TPAaHCTPAHUYHOTO
XapakTepa, a TaKXe YyCIyr Ha OCHOBE

OTKPBITUSI TPAKTUKU BHYTPHU rocyaapctB. Tem
He MeHee MAIO mnonaraer, 4To NpOsSICHEHHUE,
0e3 HapYIICHUS COOTBETCTBYIOIINX
nonoxkeHud 'ATC, cranmapToB U KpUTEPUEB,
KOTOpblE MOTYT THPHUMEHSTBCA B  XOJe
MPU3HAHUS npodeccuoHaNIbHbBIX
KBAJTM(HUKAIIMOHHBIX XapaKTEpPUCTUK, OyJer
noouipsTe Ynenos [BTO], Torna u B Toi Mepe,



process of liberalization through further market
access commitments. The IBA finds support in
this respect in the Decision on Disciplines
relating to the Accountancy Sector adopted by
the WTO Council for Trade in Services on
December 14, 1998. Item VI.21 notes the role
which mutual recognition agreements can play
in facilitating the process of verification of
qualifications and/or in  establishing
equivalency of education.

It is, accordingly, the hope of the IBA
that these recommendations will be taken into
account, not only in ongoing discussions
within the WTO regarding the application to
the legal profession of the current provisions of
the GATS and the related commitments given
by Members in the Uruguay Round
negotiations, but also as a basis for the
consideration of possible further liberalization
of market access in respect of legal services,
particularly as to those countries having made
relatively fewer commitments as to legal
services in the Uruguay Round, in the course
of the GATS 2000 negotiations.

KOrza ¥ B KOTOPOW OHM IIOJNIararoT 3TO
O1aropa3zyMHbIM B CBETE 3HaYMMBbIX
TQGepeHITIPYOIIX (dakTopoB B
COOTBETCTBYIOIIMX NPAaBOBBIX CUCTEMax U
npoecCHOHANBHBIX ~ COOOIECTBAX  MHBIX
Unenos [BTO], OCYILIECTBJIATH
aubepanu3anuio [MeXIyHApOIHON TOProBIH
IOPUJIMYECKUMHU  YCIyraMu|, BBIXOJALIYIO 32
Ipeleibl  CBS3BIBAIOIIMX HX 00s3aTENbCTB,
HacToOsAIMX W Oynymux. OTa A00poBOJIbHAs
aubepanu3anysi MOXKET IOCIYXHUTh LEHHBIM
JIOTIOJTHEHUEM K TIpoleccy Jmbepanu3aiuu
[MeXIyHApOAHONH TOPrOBIM IOPUIUUYECKUMHU
yCIyramu| MOCPEJICTBOM [mpuHsTHA]
JANbHEWIINX 00s3aTeNbCTB IO JOCTYIy Ha
PBIHOK [IOPMJIMYECKHUX YCIyr], a Takke B
JIOJITOCPOYHOM IIJIAHE ITOMOYKET YCKOPUTh 3TOT
nporecc. B atom otHomenun MAK nHaxomut

noanepkky B Pemennnm o  npaBuiax,
YHOOPSAZAOYUBAIOLUINX  HCIOJB30BAaHHE  MEDP
BO3JICUCTBUSA Ha OKa3aHUE yCIyT,

OTHOCAILIMXCS K CEKTOpy OyXraiaTepcKux
ycayr, npunsitom Cosetom BTO mo Toprosie
ycayramu 14 gexabps 1998 r. Ilynkr VI.21
[3TOro peueHusi| OTMeYaeT poJib, KOTOPYIO

MOTYT WUIpaTh COTJAUIEHUS O B3aUMHOM
MPU3HAHUU B 00JIeTYeHHH npoiiecca
MOATBEPKICHUS KBaTM(UKAITTOHHBIX
XapakTepUCTHK W/WIM B  YCTAHOBJICHUU

OKBHBAJICHTHOCTH O6pa3OBaHI/I$I.

CootBerctBenHo MAIO maneercs, 4rto
HACTOSIIINE pEKOMEH AN oyayT
MIPUHUMATBCA BO BHMUMaHUE, HO HE TOJBKO B
oOcyxkaeHusix, wuaymmx BHyTpu BTO B
OTHOIIEHMH TIPUMEHEHUsI K COOOLIECTBY
IOpUcTOB HbIHEMHUX mnojoxennit ['ATC wu
OTHOCSIIIMXCSA K HHUM 0O0S3aTENIbCTB, JIaHHBIX
Unenamu [BTO] na VYpyrsaiickom payHjae
IIEPErOBOPOB, HO TAaKK€ B KA4eCTBE OCHOBBI
JUTsE  00CYXIIEHUST BO3MOXKHOW JallbHEHIIeH
aubepanu3ali  JOCTyNa Ha  PBIHOK B
OTHOILIEHUU IOPUIUYECKUX YCIYyT B XOJe
neperosopoB 'TATC 2000, B ocobeHHOCTH
MPUMEHUTEIBHO K TEM CTpaHaMm, KOTOpbIe
MIPUHSIN OTHOCUTEIIEHO HEMHOI0O€ KOJIMYECTBO
00s13aTEeNbLCTB MPUMEHUTETBEHO K
IOPUANYECKUM yCIyraMm B XOJe Y pyrBailCKOro
payHza.



2. Relevant Provisions of the GATS

Article VI of the GATS deals with
domestic regulation of trade in services. Article
VI (1) provides that, in sectors where specific
commitments are undertaken, each Member
shall ensure that all measures affecting trade in
services are administered in a reasonable,
objective and impartial manner. Article VI (4)
calls upon the Council for Trade in Services
(the ‘Council’) of the WTO to develop
disciplines to ensure that measures relating to
qualification requirements and procedures,
technical standards and licensing requirements
do not constitute unnecessary barriers to trade
in services and that, in particular, such
measures are (i) based on objective and
transparent criteria, such as competence and
the ability to supply the service; (i1) not more
burdensome than necessary to ensure the
quality of the service; and (iii) in the case of
licensing procedures, not in themselves a
restriction on the supply of the service.

Article VII of the GATS concerns
recognition of professional qualifications. In
derogation of the general ‘most favored nation’
provision contained in Article II of the GATS,
Article VII (1) provides that a Member may, in
connection with the authorization, licensing or
certification of services suppliers, recognize
the education or experience obtained,
requirements met, or licenses or certifications
granted in a particular country and that such
recognition may be based upon an agreement
with that country or accorded autonomously.
Article VII (3) provides that a Member shall
not accord recognition in a manner which
would constitute a means of discrimination
between countries in the application of its
standards or criteria for the authorization,
licensing or certification of services suppliers
or a disguised restriction on trade in services.
Finally, Article VII (5) provides that, wherever
appropriate, recognition should be based on

2. CoOOTBETCTBYIOIIUE  TOJOXKECHHS
'ATC

Cratbs VI TATC wumeer geno c
BHYTPEHHUM  PEryJUPOBAaHUEM  TOPTOBIHU

ycayramu. Cratest VI (1) mpemycmarpuBaer,
YTO B CEKTOpaXx, B KOTOPBIX MPHUHITHI
crienupuIecKre 00s3aTebCTBa, KK UiteH
[BTO] nomxen o0ecneduTh, 4TOOBI BCE MEpHI,
3aTparuBaroIIne TOPTOBITIO YCIIyTaMH,
MPUMEHSUTUCh PAa3yMHBIM, OOBEKTHBHBIM U
oecnpuctpactueiM oOpaszom. Crates VI (4)
npussiBaeT CoBer mo Toprosie ycmyramu
(«CoBer») BTO paspaboraTh TmpaBmWIIa,
YOOPSAOYMBAIONINE  HUCIOJIB30BAaHUE  MEp
BO3JICHCTBUS HA  OKa3aHWE yCIyr, A
obecrneyeHus TOTO, YTOOBI MEpBHI,
OTHOCSITITHECS K KB (DUKAITHOHHBIM
TpeOOBaHUSIM U TPOIEAypaM, TEXHHUYECKHM
CTaHJapTaM ©  TpPeOOBaHUSAM  TONyYCHUS
paspelieHuii, He CO3JaBalid  HEHY)KHBIX
MPEMSTCTBHIA TOPTOBJIE YCIyraMu W YTOOBI, B
YaCTHOCTH, Takue Mepbsl (i)  SBJISUIACH
OCHOBaHHBIMH Ha OOBEKTHBHBIX M TIPO3PAYHBIX
KpUTEPUAX, TaKWX, KaK KOMIETEHTHOCTb U
CHOCOOHOCTh  TMOCTaBIATH  ycuyry; (i)
ABIITTUCH HEe Ooliee 0OpEeMEHUTENbHBIMU, YEM
3TO HEOOXOaUMO Ui OOeCIeYeHHs] KadyecTBa
yciayry; a Takke (iil) B cirydae ¢ IpoleaypaMu
MOJTyYEHUsl pa3pelIeHH — He SBISIUCH CaMU
1o ce6e OrpaHuYeHHEeM Ha IOCTABKY YCIIyTH.

Cratea VII 'ATC kacaercsa nmpuzHaHUA

npodeccuoHaNbHBIX KBTU(DUKATTMOHHBIX
XapaKTepucTuk. B orctymnenue ot obmiero
MOJIOKEHUS 0 «HAUOOIBIIEM
ONaronpusITCTBOBaHUWY», COJEPXKAIErocss B
cratbe I  T'ATC, crates VI (1)
npelycMaTpuBaeT, 4Y4TO B CBSI3U  C

JI03BOJICHUEM, IPENOCTABICHUEM pa3peLICHUS
MOCTAaBIIMKAM yCIYyT WIH UX CepTUpHUKALMen
Unen [BTO] moxeT npusHaBaTh MOJyYEHHBIE

o0pa3oBaHMEe WIM  OIBIT, COOTBETCTBHUE
TpeOoBaHUSAM MO0  paspeuieHus WM
cepTu(UKATHI, HpeOCTaBICHHBIC B

KOHerTHOI\/JI CTpaHC, U YTO TAKOC NPHU3HAHUC
MOJKET OBITH OCHOBAHO Ha COTJIALLIEHUH C 3TOM

CTpaHo W OBITh OCYILIECTBIIEHO
[COOTBETCTBYIOIIUM roCy1apCTBOM |
CaMOCTOSATENBHO. Cratbs VII 3)
npenycmarpuBaer, uro Ynen [BTO] He

JOJDKCH OCYIICCTBJISITH TMPU3HAHUC KAKUM-
aub60 o0pa3oM, KOTOPBIA COCTaBIIsT OBl



multilaterally agreed criteria and that, in
appropriate cases, Members shall work in
cooperation with relevant intergovernmental
and non-governmental organizations towards
the establishment and adoption of common
international standards and criteria for
recognition.

3. Considerations Unique to the Legal
Profession

The legal profession differs from other
service professions in at least three major
respects that are relevant to the question of
recognition of professional qualifications.

a) The Special Role of the Legal
Profession

The legal profession fulfils a special role
or function in democratic societies, facilitating
the administration of and guaranteeing access
to justice and upholding the rule of law.
Lawyers are at the same time officers of the
courts and the guardians of the rights of
citizens, public responsibilities that call for the
utmost integrity and the strictest compliance
with rules of ethics and professional conduct if
effective operation of and public confidence in
the system of justice are to be maintained.
Accordingly, it is essential that standards and
criteria for recognition of qualifications for the
practice of law include not only the requisite
elements of intellectual qualification, such as
competence and ability to supply the service,
but also those elements of ethical and moral
qualification that are essential to the
preservation of the integrity of the profession
and, indeed, of the legal system itself. Were

CPEACTBO AUCKPUMHUHALIUU [B OTHOIICHHUSIX |
MEXAy CTpaHaMH B TNPUMEHEHHH  €ro
CTaH/JapTOB WM KPUTEPUEB B OTHOIIECHUU
JO3BOJICHUS, TPENOCTABICHUSA Ppa3peICHUS
MOCTABIIMKAM YCIYyT WU WX CepTHQHUKAINA
TU00 CKPBITOTO OrPaHUYEHHS Ha TOPTOBIIIO
ycayramu.  Hakowen, cratest  VII  (50)
MpelycCMaTpUBaET, YTO BO BCEX CIydasxX, KOrjaa
3TO SIBJISIETCS YMECTHBIM, NPU3HAHUE CIIETYET
OCHOBBIBaTh Ha COTJIACOBAaHHBIX
MHOTOCTOPOHHUM 00pa3oM KpPUTEPHUSX U UTO B
CcOOTBeTCTBYIOIIUX ciydasax Ynensl [BTO]

JOJKHBI paboTaTb B  COTPYJIHUYECTBE C
COOTBETCTBYIOLIUMU
MEXKITPaBUTEIbCTBEHHBIMU u

HENPAaBUTEIbCTBEHHBIMU  OpraHU3alUsMU B
HalpaBJICHUU YCTAHOBJCHUS W TPUHATHUS
o0IMX  MEXAYHapOIHBIX  CTaHIAPTOB U
KPUTEPHUEB [TAKOT0| MPU3HAHUS.

3. Coobpaxenus, OTHOCSIIHECS
UCKJTFOUUTEIILHO K COOOIIECTBY FOPUCTOB

Co00111eCTBO  IOPUCTOB OTIUYACTCS OT
WHBIX poeCCHOHATIBHBIX COO00IIIeCTB,
OKa3bIBAIOIIUX YCIYTH, 110 TPEM, [0 MEHBIIEH
Mepe, Cepbe3HBIM IapaMeTpaM, KOTOphIC
HMEIOT OTHOLIEHUWE K BOIIPOCY O IPU3HAHUU
po¢eCCUOHATBHBIX KBaTM(UKAITTOHHBIX
XapaKTePUCTHK.

a) Oco0as poib coo0IeCTBa IOPUCTOB

Co00IIecTBO FOPUCTOB  BBIMIOJHSECT B
JEMOKpaTU4YecKHX oOmiecTBax 0co0yro poJb
Wil (QYHKIHMIO, CIOCOOCTBYS OTIPABJICHHUIO
npaBoCyust U 00eCHeueHHI0 I0CTyIa K HEMY,
a TakKe OTCTaWBas BEPXOBEHCTBO IIpaBa.
IOpI/ICTbI B TO K€ CaMOC BpCMA ABJIAKOTCA
CIIY)KUTEJISIMA CYZOB W OXPaHHTEISIMA TIPaB

rpaxgad, [u 93T0 Te] OOILIECTBEHHBIE
00513aHHOCTH, KOTOpBIC TpeOyIOT
MAaKCHUMaJIbHOM YECTHOCTH M CTPOKAUIIEro
coOmoIeHus MPaBUII STUKU u
npodeccuoHaILHOTO MOBE/ICHUS, eciu
[mcxoauTh u3 TOTO, 4TO| OJKHO
MO//IEPKUBATHCS s dekTuBHOE
(GYHKIIMOHUPOBAHUE CUCTEMBbl NPABOCYIUS U
00111eCTBEHHOE JoBepue K Heill.
COOTBETCTBEHHO  SIBJISIETCSI  CYIIECTBEHHO
BaXHBIM, YTOOBI CTAHIAPTHI U KPUTEPHUH IS
MIPU3HAHUS KBaJIU(DUKAITMOHHBIX
XapaKTePUCTHK TUTST OCYIIECTBICHUS

IOPUAMYECKON MPAKTUKU BKIIOYAIN B ce0sl He



these elements to be excluded from legitimate
consideration as differentiating factors in the
decision whether or not to recognize
professional qualifications, Article VII of the
GATS would be without practical value insofar
as the legal profession is concerned, as neither
governments nor the profession would be
willing to grant recognition without regard to
these fundamental criteria.

b)
Knowledge

The education, practical training and
other qualifications of a lawyer relate, to a
substantial extent, to a particular national legal
system. Thus, unlike medicine or engineering,
where the applicable principles are exactly the
same from one country to another, or
accounting, where the rules tend to vary
somewhat in their details but are readily
subject to reconciliation in accordance with
common principles, law is variable from one
jurisdiction to the next and, as an expression of
the mores and mutual expectations of the
citizens, is significantly cultural in its content.

Heterogeneity  of  Substantive

c) The Regulatory Structure of the Legal
Profession

For historical reasons, regulation of the
legal profession is carried out in many
countries at the level of political subdivisions
rather than at the national level. Even where
the regulatory framework is established on a

TOJIBKO TpeOyembie BJIEMEHTHI
WHTEIJIEKTY AJIbHBIX KBaJIU(UKAIIMOHHBIX
XapaKTepUCTHK, TaKue, KaK KOMIETEHLHUS MU
CHOCOOHOCTH MOCTABJIATh YCIYTY, HO TaKXe Te
AIIEMEHTHI ATHUYECKUX U MOpaJbHbIX
KBAJTM(PHUKAIIMOHHBIX XapaKTEPUCTHK, KOTOPBIE
ABJIAIOTCS  CYLIECTBEHHO  B&)XHBIMU  JUIS
COXpaHEHHUs LIEJIOCTHOCTHU
poeCCUOHAIIBHOTO coo01iecTBa u
dakTUyecKku caMmoi mpaBoBOM cuctembl. Ecmu
Obl 3TH 3MeMeHTHl Kak auddepeHuupyromme
(bakTopsl OBUIM HCKIIOUEHBl U3 IOPHIUYECKU
ONpaBJaHHBIX OOCYXJIEHUH B XOJ€ MPUHATHUS
peleHus 0 TOM, IIpU3HaBaTh M
npoQeCcCuOHAIbHBIC KBTH(DUKAITMOHHBIC
XapaKTepUCTUKHU Wiu HeT, ctaThst VII ATC He
obnagana Obl MPAKTHYECKOW IIEHHOCTHIO B TOU
Mepe, B KakoW 3aTparuBaercs COOOILECTBO
IOPUCTOB, TaK KaK HU NPaBUTEIbCTBA, HU
npodeccHOHaIbHOE COOOILIECTBO HE JKeNlalu
OBl JOMyCKaTh TMpHU3HAHHME O€3 ydeTra 3TUX
OCHOBOIIOJIATalOIUX KPUTEPHEB.

b) Heonnopoanocts CYIITHOCTHBIX
3HaAHUH

O6pa3oBanue, NpaKTHYeCKast
MOJATOTOBKA M WHBIE KBaTU(UKAIMOHHBIC

XapaKTepUCTUKU IOpUCTAa B CYIIECTBEHHOM
Mepe CBs3aHbl C KOHKPETHOM HAl[MOHAJIBHOU
MpaBoOBOM cuctemMon. Takum oOpa3om, B
OTJIMYME OT MEAMLMHBI WM HHKEHEPHOI'O
Jiena, r7ie MPUMEHUMbIE MPUHIUIBI SBISIOTCS
TOYHO TaKUMHM K€ OT OJHOM CTpaHbl K APYIroW,
700 B OTIWYHE OT OyXTaJTepCKOTro JAela, e
IIpaBWJla HMEIOT CBOMICTBO BapbUpPOBATHCS
KaKMM-TO 00pa30oM B WX YacCTHOCTIX, HO 0Oe3
Tpyza MOITAIOTCS COIIACOBaHUIO B
COOTBETCTBUU C OOLUIMMH NPUHLHKIIAMH, TIPABO
ABJIAETCS  OT  OJHOM  IOPUCOUKLUU K
nocneayomen M3MEHYUBBIM u, KaK
BBIPDAXKCHHE HPABOB M B3aWMHBIX OXKUJAHUU
rpaxaaH, [0 CBOEMY COACpXKAHHIO B
3HAYUTEIIBHON CTETIEHU ABIIAETCS
JETEPMUHUPOBAHHBIM KYJIBTYPOH.

¢) PerynsatuBHas cTpyKTypa cooOIIecTBa

IOPUCTOB

Buny HUCTOPUYECKHUX MIPUYKH
peryiupoBaHue cooOIIecTBa IOPUCTOB  BO
MHOTHX CTpaHax OCYIIECTBIISIETCS Ha YpOBHE
MOJIUTUIECKUX 0/Ipa3eIeHuN

[aAMUHHCTPATUBHO-TEPPUTOPHATIBHBIX



national basis, authority for admission to the
profession and  professional  discipline
frequently rests with local, state or provincial
bodies, in some cases governmental and in
others professional [sic!], acting pursuant to
delegated  authority. In  consequence,
implementation of the provisions of the GATS
relative to legal services will necessarily
involve cooperation between local, regional
and national authorities of the Members
involved. The term ‘competent authorities’
when used with reference to any Member must
be read in this light.

4. Standards and Criteria for Recognition

Apart from the need to take into account
the general considerations set forth above, the
standards and criteria for the recognition of the
qualifications of foreign lawyers should be
tailored to the specific regime or regimes
employed in the Host Jurisdiction for the
authorisation or licensing of foreign lawyers.
These vary considerably from one country to
the next, as reflected in the differing
commitments undertaken by various WTO
Members in relation to legal services. Some
countries require compliance with all
qualification  requirements  under  Host
Jurisdiction procedures in order to license a
foreign lawyer to practice the law of the Host
Jurisdiction but permit a more limited scope of
practice, including practice of the law of the
Home Jurisdiction, under less stringent
conditions. Others permit qualification to
practice the law of the Host Jurisdiction based
upon compliance  with more limited
requirements that take into account the
education, training and experience of the
applicant as a qualified practitioner of the law
of the Home Jurisdiction. Whatever system is
in use, the standards and criteria that may be

eAVHUI]], a HEe Ha OOIIEerocyIapCcTBEHHOM
ypoBHe. [laxke Tam, T1ie peryiasTHBHBIE pPaMKH
YCTaHOBJEHbl ~ Ha  OOIIErocyAapCTBEHHOM
OCHOBE, TIOJHOMOYHMS 1O  TpHeMy B
npodeccCuoHaIbHOE COOOIIECTBO u
[monnepskaHuio] mpodeccuoHaNbHOTO MOpPsIAKa
4acTO OCTAalOTCS 3a MECTHBIMM OpIaHaMu,
opraHamM IITaTOB WM MPOBUHLUN, B
HEKOTOPBIX CIIydasX 3a MPaBUTEIbCTBEHHBIMH,
a B JOpyrux — 3a MNpoQecCHOHATbHBIMU
opraHamd, JENCTBYIOIUMU COTJIACHO
JIEIeTUPOBAHHBIM MTOJTHOMOYHSIM.
CnenoBaTenbHO ~ BHEJIPEHHE  IOJIOKEHUH
I'ATC, orTHOCcAmMXCS K  IOPUAUYECKUM
yCIyram, Oyner HENPEMEHHO BJICYb
COTPYIHUYECTBO MEXIy MECTHBIMU,
PETHOHAIBHBIMU M OOIIETrOoCyAapCTBEHHBIMU
YIOJHOMOYEHHBIMU CTPYKTypamu B YneHax
[BTO], BoBiI€UEHHBIX B 3TOT mpoliecc. TepMHUH
«KOMIIETEHTHBIC YHIOJTHOMOYEHHBIE
CTPYKTYpb»,  KOrZJa OH  HCIOJIb3YEeTCs
npUMeHHTeNbHO K mmobomy UYneny [BTO],
JIOJDKEH TPaKTOBATHCS [MIMEHHO| B ’TOM CBETE.

4. CrangapTel W  KpUTepuUu  JUIsS
NPU3HAHUS

[ToMrMo HEOOXOTUMOCTH IPUHUMATH BO
BHUMaHHE OCHOBHBIE coo0OpakeHus,
IIPUBE/ICHHBIE BBIILIE, CTaHaapTam U
KPUTEPHSIM Ui NPU3HAHUS
KBAJTU(PUKAITMOHHBIX XapaKTEPUCTHUK
MHOCTPAaHHBIX  IOPUCTOB  clelyeT  ObITh

NPUCTIOCOOTICHHBIMUA K 0COOOMY PEXUMY WU
0COOBIM peXHMaM, 3aJIeCTBOBAHHOMY(-bIM) B
IOpucoukiun [lpeGpiBanus 111 103BOJICHHUS
WIH MIPEIOCTaBIICHUS paspenieHuit
MHOCTPAaHHBIM  IOPUCTaM  [OCYIIECTBIIATH
IOPUANYECKYIO MPaKTUKY|. TakoBble [pekumbl ]
BapbUPYIOTCS 3HAYUTEIBHBIM 00pa3oM OT
CTpaHbl K CTpaHe, KaK »3TO OTpa)XeHO B
OTIIMYAIOIIUXCS IpyT oT apyra
00s3aTeNbCTBAX,  HPUHATBIX  PA3IUYHBIMU
Unenamu BTO B OTHOIIEHUHM HOPUIAUYECKHUX
ycayr.  Hekoropele — cTpaHel  TpeOyloT
COOITIOICHHS BCEX KBTU(DUKATTMOHHBIX
TpeOOBaHUIl B COOTBETCTBUU C NPOLEAYpaMH
HOpucoukiuu IlpeObiBanus A78 TOro, YTOOBI
JaTh pa3pelieHHe HMHOCTPAHHOMY IOPHUCTY

OCYILLECTBIIATH MPAKTUKY o IpaBy
Opucnukiuu [IpebbiBanusi, HO paspemniarT
60He€ OrpaHUYCHHBIC Ipeaciibl
OCYUIECTBIICHUS MPAKTHKH, BKJIIOYast



applied in the recognition process, whether by
mutual recognition agreement or
autonomously, are the following:

a) Home Jurisdiction Regulation and
Discipline

In making the decision to permit a
foreign-qualified lawyer to practice law, even
within a limited scope, in its own territory, a
Host Jurisdiction necessarily relies to a
significant extent upon the integrity and
effectiveness of the system of professional
regulation and discipline in place in the Home
Jurisdiction. It is the very fact that the lawyer
has been admitted to practice and remains in
good standing in the Home Jurisdiction that
enables to the Host Jurisdiction to permit the
lawyer to carry on any sort of law practice in
its territory. The Host Jurisdiction may
therefore need to satisfy itself, possibly in the
context of the negotiation of a mutual
recognition agreement, that it is able to rely on
the professional regulatory rules and processes
of the Home Jurisdiction as an effective means
of ensuring that applicants qualified in that
jurisdiction meet the ethical standards of the
Host Jurisdiction. A mutual recognition
agreement may also include provision for
cooperation between the competent authorities
in the Home Jurisdiction with those of the Host
Jurisdiction in dealing with violations of rules
of professional conduct that are common to
both.

OCYIIECTBJIIGHHE  TPAKTHKH IO  TpaBy
KOpucaukiumn [Ipoucxoxaenus, B
COOTBETCTBUHU C MEHEE CTPOTHMMHU YCIOBHUSIMH.
Hpyrue MPU3HAIOT KBaJTU(DUKAITHIO
OCYIIIECTBIISATH MPaKTUKY o paBy
KOpucaukiun IIpeObiBaHus, OCHOBBIBAasICh Ha
coOIIOIeHIN Oonee OTPaHUYUTEIBHBIX
TpeOoBaHUll,  KOTOpble  NPUHUMAIOT  BO
BHUMaHHE 00pa3oBaHWE, MOATOTOBKY U OIIBIT
3asgBUTENS KaK JIMIA, 3aHUMAIOIIETOCs] TTPaBOM
IOpucnuknum [Tpouncxoxaenus "
COOTBETCTBYIOIIETO KBaJTM(DUKAITMOHHBIM
TpeboBanusiM B Heil. Kakas Obl cuctema HH
MCIIONIb30BAaJIach, CTAaHAAPTAMH U KPUTEPUIMU,
KOTOpbIE MOTYT OBITH NPHMEHEHHI B IpoIecce
MpU3HAHUS KaK TMOCPEACTBOM COTJIAIICHUS O
B3aMHOM NpU3HAHUM, TaK u
[COOTBETCTBYIOMINM rOCyAapCTBOM|
CaMOCTOSITEIIBHO, SIBISIFOTCS CIIEIYIOIIHE:

a) PerynupoBanue IOpucnuxium
[TpoucxoxaeHus u npaBuJa,
YOOPSIOYMBAIONINE  HUCIOJIB30BAaHUE  MeEp

BO3/ICHUCTBUS Ha OKa3aHHUE yCIyT
[Ipunumas pemieHne o pa3pelieHUU

IOPUCTY, COOTBETCTBYIOIIEMY HWHOCTPaHHBIM
KB (PHUKAIIMOHHBIM TpeOOBaHUM,
OCYUIECTBIIATh IOPUANYECKYIO IPAKTHUKY, JaKe
B OrpaHMYEHHBIX IIpelenax, Ha CBOEH
cobctBeHHOW  TeppuTopuu,  HOpucauxims
[IpeObIBaHUST HENPEMEHHO IOJlaraeTcs B
3HAYUTENIbHOI Mepe Ha ILEeJNOCTHOCTh U
3QPEKTUBHOCTh  CHUCTEMbI  PETYJIHPOBAHUS
po¢eCCUOHAIIBHOTO coo01ecTBa u
[moanepx aHusi| MopsAKa B HEM,
MPUCYTCTBYIOLIEH B IOpucaukiun
[Tpoucxoxnenusi. MMeHHO TOT (akt, YTO

IOpUCT OBUI JOMYIIEH K OCYIICCTBICHHIO
npakTUKH W ocraerca B Opucaukuuu
[TpoucxoXaeHUS JUIIOM, OCYIIECTBIISTIONTUM
cBOM (DYHKIMU HaJIeKanmMm obOpa3oMm, aaer
BO3MOXKHOCTh  FOpucaukumu  [IpeOwniBanus
pa3peruTh IOPUCTY OCYIIECTBISATH KaKOKH-IH00
BUJ IOPUIMYECKON TPAKTUKHM Ha CBOEH
tepputopuu.  MOpucoukuuu  IIpeObiBanus
BBHUJIY 3TOTO MOXET IMMOHAI00UTHCS, BO3MOXKHO
B YCIOBHUSIX IIEPErOBOPOB IO  MOBOAY
COTJIAallICHUs] O  B3aUMHOM  NPHU3HAHUH,
yOemuThCs B TOM, 4YTO OHa CIHOCOOHA
MoJIaraThCsl Ha PETyJISATHUBHBIE TIpaBUja U
poleaypsl MPOodEeCCUOHATHFHOTO CO00IIeCTBa
Opucoukiun  Ilpoucxoxaenus  Kak  Ha



b) Character and Fitness

The unique nature and responsibilities of
the legal profession require that anyone
licensed to practice law be of the highest moral
and ethical character. Even where the license
applied for would authorise the applicant to
practice law only within a restricted scope of
practice, the Host Jurisdiction has a legitimate
interest in determining whether the applicant
meets these requirements. The competent
authorities of the Host Jurisdiction should
satisfy themselves, as a predicate for the
conclusion of a mutual recognition agreement,
that their needs in this regard can adequately
be met by a certificate of good standing issued
by the competent authorities of the Home
Jurisdiction. In the absence of such an
agreement, the Host Jurisdiction may condition
recognition of the applicant’s qualifications
upon submission by the applicant of
satisfactory evidence as to character and fitness
for the practice of law, including full
information regarding such matters as prior
disciplinary proceedings and any civil or
criminal proceedings involving the applicant.

3¢ (eKTUBHBIE CPEICTBA OOECIEYCHHS TOTO,
YTO 3asgBUTENH, COOTBETCTBYIOIIHME B ATOU
FOPUCTHKITUT KBTH(DUKAITHOHHBIM
TpeOOBaHUSIM,  YAOBIETBOPSAIOT  ATHUYECKUM
crangapram  Opucnukiuu  IlpeObiBanus.
CornamieHve O B3aUMHOM TpPHU3HAHUH MOKET
TaKKe BKJIFOYATh MOJIOKEHUE 0
COTPYJIHUYECTBE  MEXAY  KOMIIETEHTHBIMU
YIIOJITHOMOYECHHBIMU CTPYKTypaMu B
KOpucaukiun IIporcxoxaeHuss 1 TAKOBBIMU B
KOpucaukiuu [IpeObiBaHUsT NpU  peIICHUN
BOIIPOCOB 0 HapyLICHHUIX MIpaBHII
MpOPECCUOHAIBHOTO  TMOBENICHUS, KOTOpPbHIE
SBJISIOTCS. OOIMMH UL HUX 00€enX.

b) XapakTepuCTUKH U TPUTOTHOCTD

VYHukanpHbple MpHUpoAa U OOS3aHHOCTH
coo00111ecTBa IOPUCTOB TPEOYIOT, UTOOBI TFO0OIH,
KTO TIOJyYWJI pa3pelieHHe OCYIIECTBIATH
IOPUINYECKY IO NPaKTUKY, oOmanain
BBICOYAHIIINMU MOPAJIBHBIMH W ITHYECCKHUMHU
XapakTepucTukamu. Jlaxe B ciydae, Koraa

UCTIpAIINBaeMOe paspernieHue
YIOJHOMOYHBAJIO ObI 3asBUTEIIS
OCYIIECTBIIATh  IOPUAWYECKYIO  TIPAKTHKY

TOJIBKO B TMpejeiax OrpaHMYEHHOM 00JIacTH
npaktuku, FOpucaukuus IlpeObiBaHus umeer

IOPUAMYECKA  ONpaBJaHHBIM ~ HHTEpeC B
OnpecaACICHUN TOro, YAOBJICTBOPACT JIN
3asBUTEIb TUM TpeOOBaHUM.
KomnerenTHbiM YIOOJIHOMOYCHHBIM
crpykrypam  FOpucouknuu  [IpeOwniBanus
CICAyCT B KAYCCTBC MCXOJHOI'0O MOMCHTaA IJIA
3aKJIIOUYEHUsl  COTJIAIIEHHS O  B3aUMHOM
MMPpU3HAHUU yGGIII/ITBCH B TOM, qTo ux

MOTPEOHOCTH B 3TOM OTHOIIEHUU MOTYT OBITh

YIOBJIETBOPEHEI aJIcKBaTHBIM o0pazom
MOCPEICTBOM CBUJIETENHCTBA 00
OCYIIECTBJICHUH JIMIIOM CBOMX  (DYHKIMA
HaJJIeXKaIuM oOpazom, BBIJIAHHOTO
KOMIICTCHTHBIMU YIOOJIHOMOYCHHBIMU
crpykrypamu FOpucaukunu I[IpoucxoxaeHus.
B OTCYTCTBUC TaKoro COIJIallICHU A
IOpucauknus [IpeOriBanmMs MOYKET

00yCIIOBUTh TMpHU3HAHHE KBATU(PHUKAIIMOHHBIX
XapaKTepPUCTHK 3asBUTENIS  IPEACTaBICHHEM
3asBUTENIEM YJOBICTBOPSIOIINX CBUICTEIHCTB
KacaTeJIbHO [ero] XapaKTEPUCTUK u
HPUTOHOCTH K OCYILIECTBIICHUIO
IOPUAMYECKOM TPAKTUKH, BKIIOYas IOJIHYIO
MH(POPMALIMIO OTHOCUTEIBHO TAKHX BOIIPOCOB,
KaKk  TPEIIICCTBYIOIINE  JAUCIHUIUINHAPHBIC



c¢) Education and/or Practical Training

The extent to which education and/or
practical training may be taken into account in
evaluating the qualifications of an applicant
will depend upon the scope of practice
authorized by the license for which the
applicant is applying. The following are
elements that may be considered.

1. Level and Duration of Legal Education

Recognition may be conditioned upon the
applicant’s having completed a specified
number of years of university-level education
in legal studies, either graduate or post-
graduate, at institutions of higher learning
recognised for this purpose by the Host
Jurisdiction. The recognition for these
purposes of institutions of higher learning in
the two jurisdictions may be one of the
subjects covered by a mutual recognition
agreement.

2. Extent of Practical Training

Practical training of a specified duration
and content may be accepted in substitution for
some portion of the education requirement
where the competent authorities of the Host
Jurisdiction are satisfied that the program of
practical training is properly specified and
supervised by the competent authorities of the
Home Jurisdiction and, taken together with the
university-level education that is required for
licensure in the Home Jurisdiction, 1is
substantially equivalent to the level and
duration of university-level education required
by the Host Jurisdiction. These matters are
appropriately dealt with in connection with the
negotiation and conclusion of mutual
recognition agreements.

pazOupaTenbCTBa U JIFOOBbIE TPAKIAHCKUE HIH
YTOJIOBHBIE Pa30UpaTenbCcTBa, B KOTOPBIC OBLI
BOBJICUCH 3asBUTEIIb.

c) OOpazoBaHue W/WIN TPAKTHICCKAS
MOJITOTOBKA

Ta crenenb, B KOTOpoi oOpa3oBaHME
W/WIIM TIPaKTHYECKasi MOATOTOBKA MOTYT OBITh

IMPUHATBL BO BHUMAHHUC npu OLICHKC
KBaJII/I(i)I/IKaL[I/IOHHLIX XapaKTCPUCTHUK
3asABUTCIIA, 6YI[€T 3aBUCCTh OT MPCACIOB

OCYILECTBJICHUS] MPAKTUKH, JTO3BOJIECHHOW TeM
paspelLieHueM, KOTOpOe HCIIpAIMBaeT
3asgBUTENb. Jlajee CleayloT COCTaBIISIOLIUE,
KOTOpBIE MOTYT OBITh HPUHSATHI [IIPH 3TOM]| BO
BHUMaHHUE:

1. VYpoBeHb H MNPOJOIKHUTEILHOCTD
IOPUINIECKOTO 00pa30BaHUS

[Tpu3Hanue MokeT OBITH 00YCIOBIECHO
TE€M, 3aBepIiWi JIM 3asiBUTEIb OOYyUYEHHE,
JUTMBILIEECS] OMPEIETICHHOE KOJIMYECTBO JIET, Ha
YHUBEPCUTETCKOM YpPOBHE IO IOPUANYECKUM
TUCIUIIMHAM, JHO0 B paMKax OCHOBHOTO,
aubo  mocieayomero  o0pa3oBaHUsS, B
YUPEKICHUAX BBICIIIETO o0Opa3oBaHwsl,
IpU3HaBaeMbIX uid 3Toi nenu FOpucnukunen
[IpeOpiBanus. IlpusHanme B OITUX IEIAX
YUpEKACHUN BbICIIETO 00pa3oBaHUs B 00enx
IOPUCAUKIUAX  MOXET OBbITh OJHHUM U3
IIPEIMETOB, OXBATHIBAEMBIX COIJIAIIEHUEM O
B3aMMHOM IPU3HAHUH.

2. O6Bem npodeccuoHaIbHON
MOATOTOBKU

[IpakTueckas IIOATOTOBKA
OIIPEIEICHHOMN NPOAOJDKUATEIIEHOCTH u

OTIPENICIICHHOTO COJCPKaHUSI MOXKET OBITh
MPHUHSATA B KAY€CTBE 3aMEHbI HEKOTOPOU 4acTh
TpeOoBaHUsT K O0Opa30BaHMIO B Cllydae, KOTa
KOMIIETCHTHBIE YIOJHOMOYECHHBIE CTPYKTYPBI
IOpucnuxmuu IIpeOpiBanus yOeKIEHBI B TOM,
4TO TMporpamMma MPaKTUYECKOW TMOITOTOBKU
Ha/IJISKAMM 00pa3oM CTPYKTYpHUpOBaHA U 32
HEl OCYIIECTBIISIETCS HAA30p KOMIIETEHTHBIMU
YIOJTHOMOYECHHBIMU CTPYKTypaMu
KOpucaukiun [IpoucxoxaeHus, a TakxKe ecliu
OHa, paccMaTpuBaeMas BKyIle ¢ 00pa3oBaHHEM

YHUBEPCUTETCKOTO YPOBHH, KOTOpOE€
TpeOyercss A BbIIAYM  pa3pellieHHus B
IOpucaukumn IIpoucxoxneHus, B

CYIIIECTBEHHOW Mepe paBHO3HAYHA YPOBHIO U

10



3. Similarity of Legal Systems

Where the authorization or license for
which the applicant applies includes the right
to practice the law of the Host Jurisdiction,
recognition of all or any part of the applicant’s
qualifications may depend upon the degree of
similarity between the legal system of the
Home Jurisdiction and that of the Host
Jurisdiction. The Host Jurisdiction may under
these circumstances require fulfilment by the
applicant of supplemental education or training
requirements designed to cure deficiencies in
the applicant’s knowledge of the law of the
Host Jurisdiction. The nature and extent of any
such supplemental requirements may should
[sic!] be specified in any mutual recognition
agreements.

4. Specialized Education or Training
Requirements

Where the authorization or license for
which the applicant applies includes the right
to practice law other than that of the Home
Jurisdiction, such as international law or the
law of third countries, recognition may be
conditioned upon completion of any education,
training, experience or certification
requirements imposed by the Host Jurisdiction
upon members of its own legal profession as a
condition of their right to engage in such
practice.

d) Professional Experience

Recognition may be conditioned upon
completion of a specified minimum period of
experience in the practice of law. This period
should not be longer than is reasonably

11

IPOIOJIKUTEIBHOCTH o0pa3oBaHus
YHUBEPCUTETCKOTO  YPOBHS,  TpeOyeMoro
IOpucnukimeit [IpeObiBaHus. DTH BOIPOCHI
COOTBETCTBYIOILIUM obpazom

paccMaTpruBarOTCA B CBA3U C IEPEroBOpaMu 110
noBoay COTJAIICHUM O B3aMMHOM MMpU3HAHUU
" UX 3aKIIOYCHHUCM.

3. CX0JCTBO NMPaBOBBIX CUCTEM

B cnywasx, xorma J03BOJICHHE WM
paspenieHue, KOTOpOE WCTIPAIINBACT
3asBUTENb, BKIIOYAET NPABO OCYIICCTBISATH
NpaKkTUKy IO BompocaMm npaBa FOpucaukmmu
[IpeObiBanus, TpU3HAHWE BCEX WIIM JIIOOOI

YacTH KBaJM(PHUKAIMOHHBIX  XapPaKTEPUCTHK
3adBUTENS MOXKET 3aBHCETb OT CTENCHU
CXOJCTBA  MEXIYy  IIPaBOBOM  CHCTEMOU

KOpucaukiun IlpoucxoxkaeHuss U TakoBOM B
Opucauxkinun  Ilpe6riBanus.  FOpucaukuus
[TpeObIBaHUS MOKET B TAKHX OOCTOSTEIBCTBAX
TpeOoBaTh BBITIOJTHEHUS 3asBUTEIIEM
JIOTIOJTHUTEIIbHBIX TPEOOBaHMI B OTHOIICHUH
00pa3zoBaHUs W MOATOTOBKH,
npeIHa3HauYeHHBIX VTSt yCTpaHEHUS
HE/IOCTaTOYHOCTH 3HAHUSI COMCKATeJeM IpaBa
KOpucaukiun [IpebpiBanus. Xapakrtep U
0o0beM  JIOOBIX  TaKUX  JOMOJHHUTEIHHBIX
TpeOOBaHUI CIIETyeT OMNpPEACNATh B JIIOOBIX
COTJIAIICHUSAX O B3aMMHOM IPU3HAHUU.

4. TpeOoBanus 0
00pa30BaHNM WU MOJATOTOBKE

B cnywasx, korma J03BOJICHHE WU
paspelieHue, KOTOpOe HCIIpalluBaeT
3asBUTENb, BKJIIOYAET MPABO OCYIIECTBIATH
MPAKTUKY 1O BOIpPOCaM MHOIO, HEXENU MPaBo
KOpucaukimmn [TpoucxoxaeHus, npaBa,
TaKoro, Kak MeXJIyHapoJHOE MPaBo WU MPaBo
TPEThbUX CTpPaH, NPHU3HAHHE MOXKET OBITh
00YCTIOBJICHO BBITMIOJTHEHHEM TpeOOBAaHUN B
OTHOILIEHUU Tr000r0(-0i) o0Opa3oBaHwsl,
MMOJITOTOBKH, OITBITA [paboTsr] 15 R0
ceprudukanyu, BeIABUTaeMbIX FOpucaukimen
[IpeObiBaHMsT K wWiIeHaM €€ COOCTBEHHOTO
C000IIIecTBa OPUCTOB B KAYECTBE YCIOBHS MX
MpaBa 3aHUMATHCS TAKOW MPAKTUKOMA.

ClICaJIbHOM

d) I[IpodeccroHa bHBIN OMBIT

[IpusHanue MoXeT ObITH O0OYCIIOBIECHO
3aBEpUICHHEM OIPE/IEICHHOIO0 MHUHUMAJIbHOTO
nepuosa npuoOpeTeHus OTIBITa B
IOPUINYECKON TPAKTUKE. DTOMY NEPUOAY HE



necessary to establish the ability of the
applicant to practice law competently and in
accordance with the applicable rules of
professional responsibility. The duration of this
minimum period, and the circumstances under
which such practice must be completed, are
among the subjects that should be regulated by
mutual recognition agreements.

5. Compatibility with the Relevant
Provisions of the GATS

In the view of the IBA, the application by
a Member of the standards and criteria set out
in Part IV above in determining whether and
for what purposes to recognize the
qualifications of lawyers admitted to practice
in the territory of another Member is fully in
accordance with the spirit of Article VII of the
GATS. While those standards and criteria
include factors not specifically mentioned in
Article VII (1), their application in the context
of Article VII is clearly justified by the unique
role of the legal profession and the objective
differences that exist among the legal systems
and legal professions of the world, as described
in Parts III and IV above. That being so, the
IBA believes that differences in treatment
based upon objective application of such
standards and criteria do not violate the most-
favored-nation principle enshrined in Article 11
of the GATS, which does not apply to
recognition of professional qualifications
pursuant to Article VII, whether such
recognition is autonomous or pursuant to a
mutual recognition agreement.

The granting of such recognition is, of
course, subject to the provisions of Article VII

cienyeT ObITh 0oJiee MPOJOJIKHUTEIbHBIM, YEM
TOT, KOTOPBIH pPa3syMHO HEOOXOAWM ISt
YCTaHOBIICHHS CTIOCOOHOCTH 3asIBUTEIIS
OCYWIECTBIATh  IOPUAWYECKYIO  TPAKTUKY
KOMIICTCHTHBIM 06pa30M U B COOTBCTCTBHUHU C
NPUMEHUMBIMH npaBUJIaMH
npodecCuoHaIbHON OTBETCTBEHHOCTH.
[TpoOKUTENBHOCTE  3TOTO  MHHUMAIBLHOTO
nepuoda, a Takke OO0CTOATEeNbCTBA, IHpU
KOTOPBIX Takas TpPaKTHKa JOJDKHA OBITH
3aBCpUICHA, SIBJIAKOTCS OIHUMH u3 TEX
IpEIMETOB, KOTOPbIE CIEAYET yperyIHupoBaTh
COorjialmi€eHUAMHA O B3AUMHOM IIPU3HAHWH.

5. CoBMecTUMOCTD C
cootBeTcTBYtomUMU [lonoxenusmu 'ATC

C rtouku 3penus MAIO, npumenenue
Unenom [BTO] crangaproB M KpUTEPHEB,
M3JIOKEHHBIX BbIIE B 4actw 1V, 1pum
OINPEIEIIEHNN TOr0, CIEAYEeT JHU M I KaKUX
menei  mpu3HaBaTh  KBANMM(UKAMOHHBIC
XApAaKTEPUCTHKU IOPUCTOB, JOMYLICHHBIX K
OCYUIECTBJICHUIO [FOPUINYECKOM]| MPaKTUKU Ha
tepputopun apyroro Unena [BTO], sasnsercs
MIOJIHOCTBIO COOTBETCTBYIOIIUM JyXy CTaTbu
VIITATC. U X014 3Tu cTaHAAPTHI U KPUTEPUH
BKJTIOYAIOT (DaKTOPHI, HE YIIOMSIHYTBIE 0CO00 B
cratee VII (1) [CATC], ux npumeHeHue ¢
Toukd 3peHus crtarbu VII sBHBIM 00pazom
OIPaBbIBACTCS YHUKaIbHOU POJIBIO
coo0ImecTBa IOPUCTOB U OOBEKTHUBHBIMU
pasIM4YMsAMH, KOTOPBIE CYIIECTBYIOT MEKIY
NPaBOBBIMH CHUCTEMaMH U  COOOIECTBAMH
IOPUCTOB B MHpE, KaK 3TO ONHUCAaHO BHIIIE B
yactsax [l u VI. B nonoGubIX ycnoBusx MAKO
[oJlaraeT, 4YTO pa3iuuyus B OOpalleHuHu |[c
IOpHCTaMH|, OCHOBaHHbIE Ha OOBEKTUBHOM
IIPUMEHECHNN TAKUX CTAHIAPTOB M KPUTEPHUEB,
HE  HapylmalT MNPUHUMAN  HauOOJBIIEro
OJaronpusATCTBOBaHMS, CICLIMAIIBHO
BoIulomieHHbIN B ctatbe Il I'TATC, koTopblil He
IIPUMEHSETCA K IIPU3HAHUIO
npo¢eCCUOHATBLHBIX KBaJTU(UKAITMOHHBIX
XapaKTEpUCTUK B COOTBETCTBUU CO CTaTbEU
VII, HE3aBUCUMO OT TOr'0, OCYILECTBISAETCS JIU
TaKoe IIPU3HAHKUE [cOOTBETCTBYIOIIMM
roCy/1lapCTBOM|  CaMOCTOATEIbHO WJIH B
COOTBETCTBUU C CONIAIICHUEM O B3aMMHOM
IIPU3HAHUM.

HomnyeHue TaKoro IIPU3HAHUS
NOJNANaeT, KOHEYHO K€, IO0J IOJOXKEHUs
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(2) of the GATS. That Article requires that a
Member that is a party to a mutual recognition
agreement concerning the qualifications of
lawyers must afford adequate opportunity to
other interested Members to negotiate
accession to such an agreement or negotiate
comparable  agreements  providing for
recognition of the qualifications of lawyers
admitted to practice in their own territories. It
also requires that, where a Member accords
recognition autonomously, it must afford
adequate opportunity to any other Member to
demonstrate that the qualifications of lawyers
admitted to practice in its own territory should
be recognized. Moreover, as provided in
Article VII (3) of the GATS, a Member must
not accord recognition in a manner which
would constitute a means of discrimination
between countries in the application of its
standards and criteria. However, the IBA takes
the view that differences in treatment based
upon objective application of the standards and
criteria set out in Part IV above should not be
regarded as violating any of such provisions.
The IBA also notes that differences in
treatment resulting from the establishment of
agreements among some Members liberalizing
trade in services between or among the parties
to such an agreement and otherwise qualifying
under the provisions of Article V of the GATS,
as in the cases of the European Union and
NAFTA, would not violate the provisions of
Article VII even if such differences were not
based solely, or at all, on those standards and
criteria.

cratb VII (2) TATC. DOrta craths TpeOyer,

yro0bl Unen [BTO], xortopsiii sBisercs
CTOPDOHOM B COMJIAIEHHUHM O B3aUMHOM
MpPU3HAHUH MPUMEHUTEIHHO K
KBATHU(UKAIIMOHHBIM XapaKTEePUCTHUKAM
IOPUCTOB,  JIOJDKEH  ObUT  MPEJOCTaBUTH
a/IeKBaTHYIO BO3MOKHOCTh WHBIM

3auHTepecoBaHHbIM UYnenam [BTO] Bectn
[IEPErOBOPHl MO TOBOJY NPHUCOEAMHEHUS K
TAKOMY COIJIALICHUIO WM BECTU IMEPErOBOPHI
0  TOBOJY  CpPaBHUMBIX  COIJIAIIEHUH,
IpeayCcMaTpUBAIOIINX HpU3HaHUE
KBaJIN()UKALIMOHHBIX XapaKTEPUCTUK IOPUCTOB,
JIOMYIIEHHBIX K OCYIIECTBICHUIO NPAKTUKU Ha
UX COOCTBEHHBIX TeppuTOopusx. OHa Takxke
TpebyeT, 4To B ciydvasx, korga Ymen [BTO]
OCYUIECTBJIIET IPU3HAHUE CAMOCTOSATENBHO, OH
JOJDKEH IIPEJOCTaBUTh a/IeKBaTHYIO
BO3MOXXHOCTh JitoOomy nHomy UYneny [BTO]
IPOIEMOHCTPUPOBATH, 4TO
KBaJIN(DUKAIIMOHHBIE XapaKTePUCTUKU
IOPUCTOB, JOMYIIEHHBIX K OCYIIECTBICHUIO
IIPAKTUKK Ha €ro CoOCTBEHHOW TeppUTOpUU
[T. e.Takoro umHoro Ynena BTO], cinenyer
[IpU3HABATD. bonee TOrO, KakK
npenycmatpuBaerca B cratee VII (3) TATC,
Unen [BTO] He pgomxeH OCYIIECTBIATH
MPU3HAHWE KaKUM-THOO0 00pa3oM, KOTOPBIN
COCTaBIsT OBl CPEACTBO JUCKPUMHUHALIUU [B
OTHOILLICHMSX | MEX/y CTpaHAMHU B IPUMEHEHUU
ero crangaproB U kpurepueB. Onnako MAIO
NPUIEPKUBAETCS TOTO MHEHUS, YTO PA3IUYUs
B OoOpallleHHuu [C IOpUCTaMU]|, OCHOBAaHHBIC Ha
O0OBEKTMBHOM IIPUMEHEHUU CTAaHAAPTOB U
KPUTEPUEB, U3JI0KEHHBIX BhIIIE B 4yacTH IV, He
ClelyeT paccMaTpuBaTh KaK Hapyllarolue
moboe u3 Takux nojoxeHud. MAIO Takxe
OTMEYaeT, YTO pa3Iuuus B oOpalleHuu |[c

IOpUCTAMH], MIPOUCTEKAIOIINE u3
YCTaHOBJICHUS CoTJIaleHU MEXKTY
HEKOTOPBIMU YUnenamMu [BTO],

IUOepanu3yIonuX TOPTOBII0 YCIyTaMU MEXKIY
JIBYMSI WJIA HECKOJBKUMH CTOPOHAMHU TaKOTO

corjamieHusi, a TakKe HHBIM 00pa3oM
OTBEYAIOIIMX  TPeOOBAHUSAM  MOJOKCHHUU
cratbu  V  T'ATC, xkak B caydasx ¢
Esponeiickum Coro3zom u HADTA, =He

Hapymanu 0wl mojoxxkenus ctateu VII [TATC],
JaKe €ClId TaKhe pa3uyusi He ObUIH Ol
OCHOBAHBI €IMHCTBEHHO Ha THX CTaHJApTaxX W
KPUTEPHSIX MU BOOOIIEe He ObLIM OBl Ha HUX
OCHOBAaHBI.
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6. General Considerations Regarding the
Content of Mutual Recognition Agreements

The use of mutual recognition
agreements can provide an effective means of
resolving many of the potential difficulties of
reconciling the economic benefits of market
access in the field of legal services with the
social imperative of preserving the integrity of
the legal profession of each WTO Member. In
addition to the subject matter referred to above,
there are a number of other matters that can
usefully be included in such mutual
recognition agreements, among them the
following:

a) Scope of Practice Limitations

Where one or more of the Members
proposing to enter into a mutual recognition
agreement generally grants authorizations or
licenses to foreign-qualified lawyers to practice
law within its or their territories only within a
limited scope of practice, the activities in
which lawyers from a Home Jurisdiction are to
be permitted to engage in the territory of a
Host Jurisdiction pursuant to such an
authorization or license should be set out in
detail in the mutual recognition agreement. In
particular, the agreement should be specific as
to whether the authorization or license to be
granted includes the right to advise on matters
of international law, regional supranational law
and/or the law of third jurisdictions. It should
also be made clear whether and under what
circumstances holders of such authorizations or
licenses may communicate to clients advice
regarding the laws of the Host Jurisdiction
given by lawyers qualified to practice the law
of the Host Jurisdiction.

6. O6mme cooOpaxkeHUs: B OTHOIICHUH

COCpKaHUSA  COMVIALIEHUA O  B3aUMHOM
MPU3HAHUH
Hcnonn3oBanue corJIalleHui 0

B3aMHOM TIpU3HAHUH MOXET OO0ECIeYHnTh
Haimuue 3(P(EeKTUBHBIX CPENCTB pa3pelieHus

MHOTHX MOTEHIHAIBHBIX CII0KHOCTEHN
IIPUMHUPEHUS  DKOHOMMYECKHX  BBIFOJ  OT
JIOCTYTIa Ha PBIHOK B OOJACTH HOPUIAUYECKHUX
yCIyr € HACTOATEIbHOW  COLMAIIbHOU

HEOOXOAMMOCTBIO COXPAHEHHS I1EJIOCTHOCTHU
coobiecTBa opuctoB kaxaoro Ynena BTO. B
JIONIOJTHEHWE K YKAa3aHHOMY BBIIIE TMPEIMETY
CYIIECTBYET HECKOJIIBKO MHBIX BOIIPOCOB,
KOTOpPBIE MOTYT OBITh C TOJIb30¥ BKJIIOYCHBI B
TaKue COrJalleHUs] O B3aMMHOM NPHU3HAHUU, B
TOM YHUCJIE CIAETYIOIINE:

a) OrpanudeHus Ha MIpEACIIbI
OCYIIIECTBIICHUS TPAKTHKH
B ciuywae, korma oauH U3 WIH

Heckonbko Unenos [BTO], npeanararommii(-x)
3aKJIIOYUTh  COIJIAIEHHWE O  B3aMMHOM
MPU3HAHUH, KaK MPaBUIIO MPEIOCTaBIsAET(-10T)
IOpUCTaM, COOTBETCTBYIOIIUM HWHOCTPAaHHBIM
KBTI (UKAITMOHHBIM TpeOOBaHUSM,
JIO3BOJICHUSI WM pa3pellIeHUs OCYIIECTBIATDH
IOPUAMYECKYIO MPAKTUKY BHYTPU €ro WM HX
TEPPUTOPUI TOJBKO B npenenax
OTpaHUYEHHOM O00JACTH MPaKTUKU, TO BUIBI
JNEATeTbHOCTH, B KOTOPOM IOpUCTaM U3
HOpucnukuu TlporcxoxaeHus T0JKHO OBITh
pa3pelieHo  y4acTBOBaTh Ha  TEPPUTOPUU
KOpucnukmuu [IpeOpiBaHus B COOTBETCTBUH C
TaKUM  JIO3BOJICHUEM WM  Pa3pellieHUEM,
clelyeT AETaJbHO ONpEAeATh B COTJIAlIeHUU
0 B3aUMHOM IpU3HaHUH. B yacTHOCTH, B 3TOM
COrJIAlllEHUU  ClIeAyeT  0co00  yKasarhb,
BKJIIOYAET JIM JIO3BOJICHHE WJIM pa3pelleHue,

KOTOpO€  JIOJDKHO  OBITh ~ JaHO,  MPaBo
KOHCYJIbTUPOBATH 10 BOIIpOCam
MEXKJIYHAPOJHOTO  MpaBa, PErHOHAIBLHOIO
HAJHAIIMOHAIBHOTO TIpaBa W/MIU  TIpaBa

TPEThUX IOpUCAUKIMI. Takxke cieayer sCHO
OTpeeNuTh, MOTYT I OOJaJaTean TaKuX
JIO3BOJICHUW WM pa3pelIieHuid  cooOIaTh
KJIIMEHTaM pPEKOMEHJAllMKM B  OTHOLIEHUU
3akoHOB FOpucaukuuu [IpeObiBaHus, KOTOpHIS
ObUTH JTaHBI FOPUCTAMHU, COOTBETCTBYIOIIUMU
KBTI (UKAITIOHHBIM TpeOOBAHUAM K
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b) Forms of Association

Where one or more of the Members
proposing to enter into a mutual recognition
agreement generally restrict the forms in which
lawyers qualified to practice law in their
territories may associate with foreign-qualified
lawyers who are not also fully qualified to
practice in such Members’ territories, the
forms of association in which lawyers from a
Host Jurisdiction are to be permitted to engage
with lawyers from a Home Jurisdiction for the
practice of law should be set out in the mutual
recognition agreement. The agreement should
be specific as to any limitations upon, or
conditions to, the formation of partnerships or
other associations, affiliations or cooperative
arrangements and upon the sharing by such
lawyers of fees, expenses, facilities and staff.

c¢) Regulatory and Disciplinary Matters

A mutual recognition agreement should
contain provisions (i) delineating the
circumstances under which the rules of
professional conduct, as well as the
disciplinary  procedures, of the Host
Jurisdiction will apply to members of the legal
profession of the Home Jurisdiction who are
authorized or licensed to practice law in the
territory of the Host Jurisdiction and (i1)

establishing rules, or procedures for
consultation between regulatory authorities of
the Home Jurisdiction and the Host
Jurisdiction, to apply in the event that

OCYUIECTBJICHUIO TPAKTUKU IO BOIPOCaM
npasa FOpucaukuuu [IpeOriBanus, u [ecnu na,
TO] MU KaKuX 00CTOSTEIbCTBAX.

b) ®opmbl 00BEAMHEHUS [IOPUCTOB H3
Pa3IMYHBIX IOPUCIUKIIHA |

B ciuywae, korma oauH U3 WIH
Heckonbko Unenos [BTO], npeanararommii(-x)
3aKJIIOYUTh  COTJIAIIEHHE O  B3alMHOM
NpU3HAHUKM, KaK TMPaBUIO OTPAaHUYHUBAET
bopMbl, B KOTOPBIX FOPUCTBHI,
COOTBETCTBYIOIIINE KBaJTM(DUKAITHOHHBIM
TpeOOBaHUAM K OCYILIECTBIICHUIO
IOPUANYECKON MPAKTUKU HA UX TEPPUTOPHSIX,
MOTYT 00BETUHSTHCS c IOpUCTaMH,
COOTBETCTBYIOIIMMHU WHOCTPaHHBIM
KBAJTM(UKAIIMOHHBIM TPEOOBAaHUSIM, KOTOpBIC
Takke HE  TMOJHOCTBIO  COOTBETCTBYIOT
KBaJIN(DUKAIIMOHHBIM TpeOOBaHUSAM K
OCYUIECTBIICHUIO [IOPUINYECKOM| MPAKTUKU Ha
tepputopun takux Unenos [BTO], e ¢popmsl
o0beAMHEHHUS, B KOTOPBIX IOpHUCTaM U3
Opucnukiuu IlpeObiBaHust OKHO — OBITH
pa3pelieHo ydacTBOBaTh C IOPUCTaMH U3
HOpucaukumn [Ipoucxoxaenus TUISt
OCYIIECTBIICHUSI  IOPUAWYECKON  MPaKTUKH,
CJIelyeT yKa3blBaTh B COIVIAILIEHUHU O B3aUMHOM
npusHaHuu. B 3ToM cornameHuu ciexyer
0co00 yKa3aTh Ha JIOOble OTPaHUYCHUS WU
YCIIOBUSL TPUMEHUTENIBHO K 00pa30BaHHUIO
MapTHEPCTB WM  WHBIX  OOBEAMHECHHIA,
JIOTOBOPEHHOCTSIM 00 adUIMpoBaHUN WIH
COTPYJIHUYECTBE, a TAKXKE IPUMEHUTENIBHO K
pacnpeiesieHUIo TaKUMH IOPUCTAMHU
BO3HArpaXJ€HUH, pacxofoB, K COBMECTHOMY
MCIIOJIb30BAaHUIO UMU CPEJCTB U MEePCOHAA.

c) Bompocel  perymupoBaHHsS = U
JUCLUTUTMHAPHBIE BOIPOCHI

CornamieHuio 0 B3aUMHOM MpPHU3HAHUH
cleayer COZEPKATh MOJIOKEHUS, (1)
OuYepUMBaIOIIKE 00CTOSTENHCTBA, IPU KOTOPHIX
npaBuia  NMpo(EecCHOHAIBHOTO  MOBEIEHUS,
paBHO KaK M JUCHMILIMHAPHBIE MPOLETYPHI
HOpucaukumn [IpeGniBanms OoyayT
MPUMEHSTHCS K YiIeHaM cooOlIecTBa IOPHCTOB
Opucoukiun  IIpoucxoxaeHus, KOTOPBIM
JO3BOJIAETCS WM JIaHO  pa3pelieHue
OCYILECTBIIATh IOPUIAMYECKYIO MPAKTUKY Ha
tepputopun  FOpucaukuuu I[IpeObiBanus, a
Takke (il) yCTaHABIMBAIOLIME TpPABWIA WIH
MPOLEAYPHI KOHCYJIbTaIUil MEeXy
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compliance with mandatory rules of the Host
Jurisdiction entails a potential violation of the
rules of the Home Jurisdiction.

d) Definition of Competent Authorities

Article VII of the GATS speaks of
recognition by Members, which implies that
mutual recognition agreements are to be
concluded at the national level. However, in
light of the decentralized regulatory structure
of the profession in some countries, this may
create practical problems, at least if the
agreement is to be binding upon the governing
bodies of the profession. These problems will
have to be addressed on a case-by-case basis,
in a manner compatible with the way in which
the legal professions are organized and
regulated in the territories of each of the
Members party to a particular mutual
recognition agreement, without prejudice to the
right of a Member party to require that such
agreement be operative throughout the
territory(ies) of the other Member(s) party and
that the other Member(s) party provide an
assurance that the provisions of Article I(3)(a)
of the GATS will apply to the undertakings of
such other Member(s) party contained in that
agreement.

7. Conclusion

The IBA respectfully commends the
foregoing to the consideration of the WTO in
the course of its study and deliberations
regarding further liberalization in the field of
professional services and, in particular, of legal
services and will be pleased to consult on this
subject with the WTO and its constituent
bodies as and whenever that appears useful.

PETyJISTUBHBIMU YHOJHOMOYEHHBIMU
crpykrypamu Opucnukuun Ilpoucxoxnenus
n [Opucouxkinuu  IlpeObiBanus, KOTOpBIE
NPUMEHSIOTCS B Cilydae, KOorja coOJtoJeHHe
MMIEPATUBHBIX MpaBuJI KOpucaukun
[TpeObiBaHUs BieueT 3a COOON MOTEHLMAIBHOE

HapyIlIeHHUE TIPaBHIT KOpucaukiumn
[IpoucxoxneHus.

d) Onpenenenue KOMIIETEHTHBIX
YIOJTHOMOYCHHBIX CTPYKTYP

Crates  VII T'ATC  rosopur o

npusHaHuM co cropoHsl Umenos [BTO],
KOTOpPOE MO/Ipa3yMeBaeT TO, YTO COTJIAIICHHUS O
B3aUMHOM  TPU3HAHUU  JIOJDKHBI  OBITH
3aKIIOYCHBI Ha TOCYJIapCTBEHHOM YpPOBHE.
OmHako B CBeTe  JCICHTPAIM30BAaHHOU
pEryJIsSITHBHOM CTPYKTYPBI
npo¢eCCHOHATHLHOTO cooOmiecTBa B
HEKOTOPBIX CTpaHaX 3TO MOXET CO037aBaTh
NpaKTUYECKHEe MPOOJIEeMBI, IO MEHBIIEH Mepe
€CIIi  OTO COTJIAIICHUE JOJDKHO — SIBJISITBCS
00513BIBAIOIIIAM PYKOBOSIIHE OpTaHbI
npodeccuoHanbHoro coodmecrsa. K atum
npobiaemMaM moTpedyeTcsi MOJXOANUTh KaXKIbIi
pa3 Ha nudQepeHIMPOBAHHON  OCHOBE,
Croco6oM, COOOPa3yIONIUMCS ¢ TEM TOIXO00M,

COrJacHO  KOTOPOMY  OpraHuM3ylTcs U
PETYJIHPYIOTCST  COOOIIECTBAa IOPUCTOB  HA
Tepputopusax kaxgoro wu3z UYneno [BTO]-
CTOPOHBI ~ KOHKPETHOIO  COTJIAIleHUs O

B3aMMHOM TIpU3HaHMH, 0e3 yiepoa ajisi rmpasa
Unena [BTO] — croponsl Tpe®oBaTh, 4TOOBI
TaKoe COTJIallleHWe ACHCTBOBAJIO Ha BCEH(-€X)
tepputopuu(-sx) apyroro(-ux) Ynena(-oB)
[BTO] — cTopoHbI(-0H) U 4TOOBI MHOM(-BIC)
UseH(-b1) [BTO] cTOopoHa(-bl)
MpeaoCTaBwiI(-M) 3aBEpeHUss B TOM, YTO
nonoxkenuss cratbu 1 (3) (a) TATC Oynyr
MPUMEHATBCS K 00s3aTeNIbcTBAM TaKOTO(-HMX)
uHoro(-ux) Ynena(-oB) [BTO] — croponsi(-
OH), COJIEPKAIIMCS B 3TOM COTJIAIICHUH.

7. 3akmoueHue

MAIO ¢ noureHueMm mpenopyydaer
BBIILIEU3JI0’KEHHOE Ha paccMoTpeHue BTO B
XOl€ €€ WCCIeNOBAaHMA M O0OCYXKICHUH B
OTHOIIICHWU JalIbHeWIIed nulOepanu3anuu B
obnmactT MpodecCHOHANBHBIX YCIYT W, B
YaCTHOCTH, IOPUAMYECKUX YCIYT, a TaKke ¢
TFOTOBHOCTBIO TPOBEJAET KOHCYJIbTALMH IO
stomy npeametry ¢ BTO u ¢ cocraBisronumMu
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€e opraHamu, Kak TOJbKO W KOTJa 3TO Oyner
MPEJICTABISATHCS MOJIE3HBIM.
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KOMMEHTAPUI K CTAHJIAPTAM U KPUTEPUSIM

Jauneiii n1okymeHT MAIO sBisercss camMbiM OOBEMHBIM U3 BCEX, NPUBOJUMBIX B
HacToAleM cOopHHKe. boyiee TOro, ¢ TOUKM 3peHusi COAEpPKaHUS U SI3bIKa OH SIBJISIETCS ellle U
CaMbIM CJIOKHBIM W3 HHUX. DTO HEYIMBHUTEIbHO, YUUTBHIBAas KpallHE HENPOCTOW XapakTep TeX
BOIPOCOB, KOTOPBIE B HEM PacCMaTPUBAIOTCSI.

Ha cerogusmnumii 1eHb, HACKOJIBKO BBIACHUTBH aBTOPY (B TOM 4Hciie y coTpyaHukoB BTO),
noka emnie B pasButhe ['ATC He 3akiaO4eHO COrJalleHWd O B3aMMHOM MPU3HAHUU
NPUMEHHUTEIBHO WMEHHO K IOpHCTaM, O KOTOPBIX T'OBOPUTCS B JaHHBIX «CTaHmapTax u
KPUTEPUAX».

OOBsicHEHHE MOXET OBITh TOJBKO: MPOILIO €IIe CIUIIKOM Majlo BpEMEHH ISl TOTO, YTOOBI
MoJ00HBIE COTJIANIEHUS, OYEHb HEMPOCTHIE MO COJACPNKAHUIO, MOXXHO OBLIO pa3padoTarth W
3aKIII0YUTh. ['0cyIapcTBa TOJIBKO HAYMHAIOT MOACTYNATHCSA K ATUM CJIOXKHBIM IIpoOiIeMaM M HeT
HUKaKHX COMHEHUU B TOM, 4TO B OyAylIeM MOAOOHBIE COTIIAIIEHUS TOABSITCS.

[TeperoBopsl 00 X 3aKIIOUEHUH MEXKAY HEKOTOPBIMH CTpaHaMu yke BeayTcs. Hampuwmep,
JIOTOBApUBAIOTCS O 3akioueHur Takoro corjameHuss CIIA wu ABcrpanus (B pa3BHUTHE
3aKJIFOYEHHOTO MEX/1y HUMU COTJIAIlICHHsI O CBOOOHOM TOProBiie).

MoOXHO YNOMSIHYyTH M O TOM, YTO TOCYyJapCTBEHHbIE oOpranbl ABcTpanuu u HoBoit
3enaHauy, BEAAOLIME BOMPOCAMHU MHTEIUIEKTYAIbHOM COOCTBEHHOCTH, JOTOBOPWJIMCH Ha
ocHoBaHuu TpaHc-TacMaHCKOTO COTJIAIIEHUS O B3aMMHOM NPU3HAHUM (BCTYHWIO B cHiy 1 mas
1998 r.) 0 mpoueaypax, o0Jer4aronnuX PerucTPalUio NATeHTHBIX MOBEPEHHBIX OJHOTO U3 ITHX
TOCYJIapCTB B IPYTOM.

Bompoc o B3anMHOM TpHU3HaHMM KBAIU(DUKAIIMOHHBIX MPU3HAKOB IOPUCTOB OOCYXKAANCS
rocynapctBamu u 1o co3aanus BTO. Tak, eme B konie 80-x romoB mpouuioro Beka Komuccust
EBpomneiickux Coo0miecTB mnpeanaraia BKIIOYUTh OOCYKICHHE COTJIAIICHHS O B3aUMHOM
NpU3HAaHUM B OTHOLICHWM IOPUAMYECKUX YCIyr B TIOBECTKY JHS IIEPETOBOPOB O
TpaHcaTIaHTUYECKOM SKOHOMHMYECKOM MapTHepcTBe. OIHAKO HEKOTOpble cTpaHbl-uieHbl EC
npoTuB dT0ro Bospaxamd, a CIIIA 3T0 HPEeLIOKEHHE TAKXKE HE MOmIepkano’. B 80-¢ romsl
Oponuioro Beka oOcyxgamu 3ToT Bompoc Takke CIIA u BenukoOpuTanuss ¢ 1eIbIO
UCTIPABJICHUSI CHUTyallMd C TPU3HAHUEM KBATHU(PHUKAIMOHHBIX MPU3HAKOB AHTJIMHCKUX
COJIICUTEPOB B CILA®.

Crnemyer TakXke OTMETHTh, YTO CETOJMHS YK€ CYIIECTBYIOT HEKOTOPBIE JBYCTOPOHHHE
COTJIallIeHUsI O B3aUMHOM IPU3HAHUH MPUMEHUTENIBHO K IOPUCTaM, 3aKIII0UaeMble HE HA YPOBHE
roCcyapcTB, @ Ha YPOBHE NPOQECCHOHAIbHBIX COOOIIECTB IOPUCTOB PA3IUYHBIX T'OCYJApCTB.
Tak, moo0HBIE COTTAIICHUs 3aKIIOUEHbI aCCOIMAIMSIMH IOPUCTOB HeKoTOphIX mTaTtoB CIIA ¢
FOPUIMYCCKIME OBIIECTBAME HEKOTOPBIX CTpaH 00IIero npasa’.

Henp3s Takke HE cKa3aTh O TOM, UTO Ha CETOMHAILIHUI J€Hb rOCyJapCcTBa ropaso najibliie
IPOJIBUHYJIUCH B BOIPOCE 3aKITIOUEHHSI COTJIAIICHUI O B3aUMHOM MPU3HAHUYM MPUMEHHTEIBHO K
TaKUM JIUI[AM, OKAa3bIBAIOIIMM MPO(PECCHOHANBHBIE YCIyTd, KaK HHXKEHEPHI, apXUTEKTOPHI,
OyXranTepbl U ayAUTOPbI. DTO BIIOJIHE 00BICHUMO: 3aKIII0YaTh MOJ00HBIE COrJIallleHus IpouIle, a
NOTPEOHOCTH MEXIYHApOIHOTO OW3HEca B yCIyrax TakuX JHUI[ HUYYTh HE MEHBIIE, YeM B
yCIIyrax I0pUCTOB.

COMMENTARY ON THE STANDARDS AND CRITERIA
The Standards and Criteria for Recognition of the Professional Qualifications of Lawyers
are the most extensive IBA paper in this collection. It is also the most complex in terms of its
content and language. This is no surprise, in light of the highly problematic nature of the issues
that it addresses.

! http://www.lca-ils.net/ilsmay06.htm.

2 Alberto Frizzera Trans-national practice of the legal profession: comparison of the US and the EU systems and future
expectations under the GATS // Aufbaustudium Européisches und Internationales Recht. Universitdt Bremen, 2002. P. 39.

> Ibid. P. 16.

* Ibid. P. 37.



To date, as far as the author could ascertain (inter alia, with WTO officers), the GATS
implementation process has yet to see the signature of any of the lawyer-specific mutual
recognition agreements that the Standards and Criteria refer to.

The only possible explanation for this is that too little time has passed for such agreements,
which must be very complex in terms of their content, to be drafted and entered into. States are
only now setting about addressing these difficult issues and there is no doubt that these
agreements will make an appearance at some point in the future.

Some countries are already negotiating them — the US and Australia, for example'
(pursuant to the free trade agreement between them).

It should also be mentioned that Australia and New Zealand’s government agencies in
charge of intellectual property matters have agreed, on the basis of the Trans-Tasman Mutual
Recognition Agreement (which came into force on 1 May 1998), procedures to facilitate the
registration of one State’s patent attorneys in the other State”.

States have been discussing the mutual recognition of lawyers’ professional qualifications
since before the WTO was established. Back in the late 1980s the Commission of the European
Communities proposed that discussion of a mutual recognition agreement relating to legal
services be included on the agenda for negotiations about the Transatlantic Economic
Partnership. Some EC Member States, though, objected to this, and the US did not support the
proposal, either”.

Further, during the 1980s UK and US entered into negotiations, with the objective of
improving the position of English solicitors seeking to re-qualify in the US. At present, the
English Law Society gives substantial credit for the US American home qualifications and legal
education, while English solicitors have to face significant obstacles in order to be admitted to
most US State Bars®.

It should also be noted that there are already some bilateral mutual recognition agreements
relating to lawyers in place. These have been entered into not at State level but between
professional associations of lawyers in various countries. So, for example, some bilateral
agreements between some US local bars and other common law countries’ law societies provide
special rules for the reciprocal recognition of lawyers’ qualifications’.

Neither must we overlook the fact that States today have achieved much more with regard
to mutual recognition agreements relating to other providers of professional services, such as
engineers, architects, accountants and auditors. And it is quite clear why: it is simpler to enter
into these agreements and there is no less demand in international business for these people’s
services than there is for the services of lawyers.

! http://www.lca-ils.net/ilsmay06.htm.

2 www.psb.gov.au/pdfs/ttmra.pdf.

3 Alberto Frizzera Trans-national practice of the legal profession: comparison of the US and the EU systems and future
expectations under the GATS // Aufbaustudium Européisches und Internationales Recht. Universitdt Bremen. 2002. P. 39.

* Ibid. P. 16.

> Ibid. P. 37.



MpumeyaHue:

ABTOp mepeBojla U KOMMEHTapueB K HeMmy ajaBokaT Ausekcanap Hropesuu
Mypanos (http://muranov.ru).

BnepBrie m1OKyMEHTBI B MEPEBOJIC HA PYCCKUH S3BIK OBUIM OIyOJIMKOBAHBI B
kaure: IBA — MEXIYHAPO/HAA ACCOLUMAILIMA KOPUCTOB: Pe3omtoruuy,
NPUHLNINBI, CTAHJIAPTHI, 3asBJICHUS WU HHBIE JIOKYMEHTBL. [COCT. WM Hay4. pe.:
A. U. MypanoB]; MexmyHap. accorl. opuctoB, EBpometickuii ¢opym, Kom. mo
BOMpocaM ympaBlieHUs ropuanudeckor ¢upmoii, Komnerus anBokaroB «MypaHOB,
YepHsakoB u mapTHEpsD [U Ap.]. — M.: FOpumamueckuii 6uznec, 2008. 263 c.; 21 cwm.
ISBN 978-5-903604-06-7.

B mnactosiiee Bpemsi KHHra pasmelleHa B CBOOOJHOM JOCTYIE MOCTe
perucTpaiu Ha cairte: https://naukaprava.ru/read/?id=8531 .

[lepeBeneHHbIN TOKYMEHT Tak)Ke B COCTaBE MOJOOPKH pa3MEIIeH Ha Calte:
https://apra01.ru/mezhdunarodnye-pravovye-akty/dokumenty-mezhdunarodnoj-
associacii-yuristov.html

Bonee noapoOHyto nHbOpMAIIKIO O JEITeIBHOCTH MexayHapo HOM
acCOITMAIlMU FOPUCTOB MOYKHO MOJIyYHTh Ha caitax WWWw.ibanet.org m www.i-b-a.ru.

Marepuan wucnonb3yercss B HH(DOPMALMOHHBIX, HAY4YHBIX, Y4YE€OHBIX U
KYJIbTYPHBIX HETISX.
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